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DEPARTMENT OF HEALTH
STATE OF HAWAII

RULES OF PRACTICE AND PROCEDURE

PART A

RULES OF GENERAL APPLICABILITY

1. These rules are made pursuanc to the Hawaii Administrative Procedure Act (Act
103, S.L. 1961), Chapter 14A, RLH. 1955 (1960 Supplement) and Chapter 40,
R.LH. 1955, as amended, and other related laws and shall govern procedure before
the Department of Health of the State of Hawaii. They shall be construed to
secure the just, speedy, and inexpensive determination of every proceeding
authorized by law.

2. Definitions

(a) Asused in the rules and regulations prescribed by the Department of Health,
unless the context specifically requires:

(1)
(2)
(3)

(4)

(2}

(6)

(7)

(8)

(9)

(10)

(11)

Department. The term "Department” means the Department of Health.
Director. The term “Director” means the Director of Healdh.
Hearing. The term “hearing” means any formal proceeding for the
determination of the legal rights of specific parties which is auchorized
by law or rules in a macter which is initiated by action taken, or to be
taken, by the Department or which may be initiated by a petition or
application for the granting of any right, privilege, authority or relicf
from or after administrative action.

Contested case. The term “contested case” means any proceeding in
which che legal rights, duties, or privileges of specific parties are re-
quired by law to be determined after opportunity for hearing before
the Director.

Rulemaking proceeding. The term “rulemaking proceeding” means
any formal action for the adoption, amendment or repeal of any rule
or regulation of the Department.

Presiding officer. The term “presiding officer” means the person con-
ducting the hearing and may be the Director of Health or his repre-
sentative.

Party. The term “party” shall mean each person or agency named or
admitted as a party, or properly seeking and entitled as of right to be
admitted as a party in a hearing.

Person. The term “person” includes individuals, partnerships, corpo-
rations, associations, or public or private organizations of any character
other than agencies.

Petitioner. "Petitioner” is a person making or on whose behalf a peti-
tion or application is made for a hearing which the Director may hold
under statutory or other authority delegated to him or for a declaratory
ruling, as to the applicability of any statutory provision or of any
Department rule or order, or for the adoption, amendment or repeal
of any Department rule or regulation.

Respondent. The term “respondent” means the party in a contested
case against whom an order to show cause has been issued by the
Director on his own initative or a notice of hearing has been issued on
the basis of a complaine filed wich the Direcror.

Complainant. The term “complainant” means the person, agency or
officer upon whose complaine the proceeding is instituted.
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1.

(b) Unless otherwise specifically stated, the terms used in rules and regulations
~ promulgated by the Department pursuant to powers granted by statute shall
have the meaning defined by such statute.

(¢) A rule or regulation which defines a term without express reference to the
statute or to the rules and regulations, or to a portion thereof, defines such
terms for all purposes as used both in the statute and in the rules and regula-
tions, unless the context otherwise specifically requires.

(d) Use of gender and number. Words importing the singular number may
extend and be applied to several persons or things; words importing the plural
may include the singular; and words importing the masculine gender may be
applied to females.

The Department

(a) Office. The principal office of the Department is ac Honolulu, Hawaii. All
communications to the Department shall be addressed to the Director of
Health, Department of Health, State of Hawaii, Honolulu, Hawaii, uanless
otherwise specifically directed.

(b) Hours. For the purpose of these rules, che offices of the Department shall
be open from 7:45 a.m. to 4:15 p.m., Monday through Friday, except holidays,
unless otherwise provided by statute or executive order.

(¢) Requests and submittals. All documents required to be filed herein shall be
filed with the Director at Honolulu, Hawaii, within such time limits as
prescribed by law, rules and regulations or by order of the Department.

PART B
PUBLIC RECORDS

The term “public records” as used in this part is defined as in section 7A-1(b),

‘R.LH. 1955 (1960 Supplement) and shall include all rules, regulacions, written

statements of policy or interpretation formulated, adopted or used by the Depart-
ment, all final opinions and orders, and the minutes of meetings of the Board of
Health, but shall not include any matter or record accorded confidential treatment
pursuant to statute, other laws of the State and rules of the Department.

All requests for public records shall be made in writing to the Director. Such
writing shall identify the record or describe the character of the record, the purpose
for which the request is made, and the use or anticipated use for which the record
is desired, including persons or agencies to which such record or information from
the record may be made available and including court action or anticipated court
action for which such record may be used. Such requests shall be in ink or type-
written and must be signed in ink by the requesting party or his duly authorized
agent or attorney. For good cause, the Director may deny such requests.

When permitted, all public records will be available for inspection in the offices
of the Department, Honolulu, Hawaii, during established office hours unless public
inspection of such records is in violation of any state or federal law or rules of
the Department; provided that, except where such records are open under any
rule of court, the attorney general may determine which records may be withheld
from public inspection when such records pertain to the preparation of the pros-
ecution or defense of any action or proceeding to which the Department is or may
be a party, or when such records do not relate to a macter in violation of law and
are deemed nccessary for the protection of the right of privacy or the character,
reputation or business of any person. '

Public records printed or reproduced by the Department shall be given to any
person upon proper request and the Department may require payment of the actual
cost thereof.

Requests for public information, for permission to inspect official records or for
copies of public records will be handled with due regard for the dispatch of other
public duties.
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PART C
HEARINGS ON CONTESTED CASES

1. General

The Department may on its own motion or on petition of any interested
person or an agency, of the State or County government, hold a hearing on a
contested casc as is required by law or rules of the Department. For such
purposes it may subpoena witnesses and require the production of evidence.
Procedures to be followed by the Department shall, unless specifically pre-
scribed in these rules or by the Hawaii Administrative Procedure Act, be such
as in the opinion of the Department will best serve the purposes of such
hearings. Also, upon respondent’s request, any rule contained in these Rules
of Practice and Procedure, may be suspended or waived by the Department
or the presiding officer to prevent undue hardship in any particular instance.

Commencement

(a)

(b)

(€)

(d)

(e)

(f)

(g)

A hearing on a contested matter shall be commenced by the Department on
its own motion or upon the complaint or application of any interested person
or agency, of the State or County governments, when the processing of such
complaint or application necessitates such a hearing.

No hearing on a contested case shall be held unril due notice shall-have been
given to all parties as provided in the Hawaii Administrative Procedure Act,
Act 103, S.L. 1961.

A complaint or application by an aggrieved person or proper party or by an
interested agency, of the State or County governments, requesting such a
hearing shall contain concise statements of: (1) the legal authority under
which the proceeding, hearing or action is to be held or made, (2) the dis-
agreement, denial, grievance or such matter which is being contested by the
petitioner or applicant, (3) the basic facts and issues raised, and (4) the
relief to which che party, peticioner or applicant deems himself entitled. The
Department may prepare departmental forms which may be substituted for
any petition or application which may be required for any authorized proceed-
ings pursuant to law or rules.

The Director shall conduct the hearings on a contested case and shall render
the decision and shall issue such orders and take such actions as may be
required; provided that the Director may designate a representative who shall
be the presiding officer and shall conduct such hearings and shall make his
recommendations in writing to the Director, which recommendations shall
include recommendations as to findings of fact and conclusions of law., The
Director shall then render the decisions as to findings of fact and conclusions
of law and shall issue such orders and take such actions as may be further
required. |

In all such hearings, the presiding officer shall have the power to administer
oaths, compel atcendance of witnesses and the production of documentary
evidence, examine witnesses, to take depositions and certify to official acts,
and to perform such other duties necessary for the proper conduct of such
hearings.

Any rule of these Rules of Practice and Procedure may be suspended or
waived by the Department or by the presiding officer, before whom the matter
is heard, to prevent undue hardship in any particular instance.

Necessary expenses of or in connection with any such hearings shall be payable
from the funds appropriated for expenses of the Department.

Appearances before the Department

(a)

An individual may appear in his own behalf, a member of a parenership may
represent the partnership, a bona fide officer or employee of a corporation or
trust or association may represent the corporation, trust or association and an
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(b)
(c)
(d)

(e)

()

officer or employee of an agency of the state or a policical subdivision of the
state may represent such agency in any hearing before the Department.

A person may be represented by or with counsel in any hearing under these
rules.

A person shall not be represented in any hearing excepe as stated in paragraphs
(a) and (b) of this section.

When an individual acting in a representative capacity appears in person
before the Deparement, his personal appearance or signature shall constitute
a representation to the Department that under the provisions of these rules
and the law, he is authorized and qualified to represent the particular person
on whose behalf he acts. The Department may at any time require any person
acting in a representative capacity to show proof of his authority and qualifica-
tion to act in such capacity.

No person who has been associated with the Department as an officer, em-
ployee or counsel thereof shall be permitted to appear before the Department
in behalf of, or to represent in any manner, any person in connection with
any proceeding or matter which was pending before the Deparument at the
time of his association with the Department unless he shall first have obtained
the written consent of the Director upon a verified showing thac he did not
give personal consideration to the matter or proceeding as to which consent
is sought or gain particular knowledge of the facts thereof during hlS ass0-
ciation with the Department.

No person appearing before the Deparument in any proceeding or matter
shall in relation thereto knowingly accepe assistance from any person who
would himself be precluded by this section from appearing before the Depare-
ment in such proceeding or matter.

4. Tiling of documents

(a)

(b)

(c)

(d)
(e)

All pleadings, submittals, petitions, applicarions, charges, reports, maps, ex-
ceptions, briefs, memoranda, and other papers required to be filed in any
hearing shall be filed with the Director or as instructed by the Director. Such
papers may be sent by mail or hand-carried to the Department in Honoluly,
Hawaii, within the time limit, if any, or as set forth in any law, rule or regu-
lation, for such filing. The date on which the papers are 1ctmlly received by
the Department or at the hearing shall be deemed to be the date of filing,
All papers filed with the Department shall be written in ink, typewritcen,
mimeographed or printed, shall be plainly legible, shall be on strong durable
paper, not larger than 8%5” x 14” in size except that tables, maps, charts and
other documents may be larger, folded, if possible, to the size of the documents
to which they are attached.

All papers must be signed in ink by the party signing the same or his duly
authorized agent or attorney. The signature of the person signing the docu-
ment constitutes a certification that he has read rhe document; that to the best
of his knowledge, information, and belief every statement contained in the
instrument is true and no such statements are misleading; and that it is not
interposed for delay.

Unless otherwise specifically provided by a particular rule, regulation or
order of the Department, an original and five copies of all papers shall be filed.
The initial document filed by any person in any hearing shall state on the
first page thereof the name and mailing address of the person or persons who
may be served with any documents filed in the proceeding.

5. Docket. The Director or his representative shall maintain a docket of all contested
cases and cach case shall be assigned a number.

6.

Computation of time. In compuring any period of time puscrlbcc or allowed by

these or other applicable rules or regulations or order of the Deparcmene, the day
of the act, event or defaulr, afrer which the designated period of time is to run,
is not to be included. The last day of the period so computed is to be included

4



T

10.

i1

12

13.

14.

unless it is a Saturday, Sunday or legal holiday in the State of Hawaii, in which
event the period runs undil the next day which is neicher a Saturday, Sunday, nor
a holiday. Intermediate Sacurdays, Sundays and holidays shall not be included in a
computation when che period of time prescribed or allowed is ten days or less. A
half holiday shall be considered as other days and not as a holiday.

Continuances or extensions of time, Whenever a person or agency has a right or
is required to take action wichin the period prescribed or allowed by these rules,
by notice given thereunder or by an order or regulation, the presiding officer may
(1) before the expiration of the prescribed period, with or without notice, extend
such period; or (2) upon motion, permic the act to be done after the expiration
of a specified period where the failure to act is reasonably shown to be excusable.

Amendment of documents and dismissal. If any document iniciaving, or filed in,
a contested case is not in substantial conformity with the applicable rules or regula-
tions of the Department as to the contents thereof, or is otherwise insufficient, the
Department, on its own motion, or on motion of any party, may strike or dismiss
such document, or require its amendment. If amended, the document shall be
effective as of the date of the original filing.

Retention of documents by the Department. All documents filed with or presenced
to the Department may be retained in the files of the Department. However, the
Department may permic the withdrawal of original documents upon submission
of properly authenticated copies to replace such documents,

Public Information.

(a) Unless otherwise provided by statute, rule or order of the Department, all
information contained in any pleading, submittal, petition, application, charge,
statement, recommendation, report, map, exception, brief, memorandum or
other document filed with the Department pursuant to the requirements of a
statute or rule or regulation or order of this Department shall be available for
inspection by the public after final decision.

(b) Confidential treatment may be requested for good cause where authorized’

by statute. For good cause shown, the presiding officer shall grant such request.
(c) When permitted or authorized, matters of public record may be inspected in
the offices of the Department in Honolulu during regular office hours.

Decision. All final orders, opinions or rulings entered by the Department in a
hearing shall be served upon the parties or persons participating in the hearing by
regular mail or personal delivery by the Department.

Substitution of parties. Upon motion and for good cause shown, the presiding
officer may order substitution of parties, except that in case of death of a party
substitution may be ordered without the filing of a motion.

Consolidations. The presiding officer, upon his own initiative or upon motion,
may consolidate for hearing or for other purposes or may contemporaneously con-
sider two or more hearings which involve substantially the same parties, or issues
which are the same or closely related, if it finds thac such consolidation or con-
temporancous hearing will be conducive to the proper dispatch of its business and
to the ends of justice and will not unduly delay the hearings.

Intervention. Applications to intervene in a proceeding shall comply with Parc C,
Scction 4, of these Rules and shall be served upon all parties. Applications for
intervention will be granted to persons properly seeking and entided as of righe to
be admitted as a party; otherwise at the discretion of the presiding officer, they
may be denied. As a general policy, such applications shall be denied unless the
petitioner shows that he has an interest in a question of law or fact involved in
the contested matter.

A state or county medical association or society of Hawaii shall be permitted to
intervene in any contested case pertaining to the license of a physician upon the
showing that its intervention will serve a public purpose.
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PART D

PROCEDURES FOR RULEMAKING PROCEEDINGS

1. Notice of proposed rulemaking

(a)

(b)

When upon its own motion, the Department proposes to issue, amend or

repeal a rule or regulation, a notice of the proposed rulemaking action will

be published at least once in a newspaper of genéral circulation in the State

at least 20 calendar days prior co the date of the public hearing. Notice shall

be mailed to all persons who make a timely request for advance notice of such

rulemaking hearing.

A notice of the proposed issuance, amendment or repeal of a rule or regulacion

will include:

(1) A statement of the date, time, and place where the public hearing shall
be held.

(2) Reference to the authority under which the issuance, amendment, or
repeal of a rule or regulation is proposed.

(3) A statemenc of the substance of the proposed rulemaking action.

(4) Docket number specifically assigned to the rulemaking hearing.

2. Further notice of hearing. For any rulemaking hearing where the Department
deems it warranted, an additional notice of the public hearing will be issued by
publication thercof in a newspaper of general circulation in the State.

3. Conduct of hearing

(a)

(b)

(c)

(d)

(e)

Presiding officer. Each such hearing shall be presided over by the Director
or his representative. The hearing shall be conducted in such a way to afford
to interested persons a reasonable opportunity to be heard on matters relevant
to the issues involved and so as to obtain a clear and orderly record. The
presiding officer shall have authority to take all actions necessary to the orderly
conduct of the hearing.

Hearing procedure. At the commencement of the hearing, the presiding
officer shall read the notice of hearing and shall then outline briefly the pro-
cedure to be followed. Evidence shall then be received with respect to the
matters specified in the notice of hearing in such order as the presiding officer
shall prescribe.

Submission of evidence. All interested persons shall be given reasonable
opportunity to offer evidence with respect to the matters specified in the notice
of hearing. Every witness shall, before procceding to testify, state his name,
address, and whom he represents at the hearing, and shall give such other
information respecting his appearance as the presiding officer may request. The
presiding officer shall confine the evidence to the questions before the hearing
but shall not apply the technical rules of evidence. Every witness shall be
subject to questioning by the presiding officer, but cross-examination by private
persons shall not be permitted except if the presiding officer expressly permits
it.

Oral and written presentation at such hearing. All interested persons or
agencies of the State or political subdivisions of the State will be afforded an
opportunity to submit data, views or arguments which are relevant to the
issues. In addition, or in lieu thereof, persons or agencies may also file with
the Department within five calendar days following the close of public hearing
a written protest or other comments or recommendations in support of or in
opposition to the proposed rulemaking. Written protest, comments or recom-
mendations or replies thereto will not be accepted unless an original and five
copies are filed. The period for filing written protest, comments or recom-
mendations may be extended by the presiding officer for good cause,
Transcript of the evidence. Unless otherwise specifically ordered by the
presiding officer, testimony given at a rulemaking hearing shall not be re-
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ported verbatim. All supporting written statements, maps, charts, tabulations -
or similar data offered in evidence ac the hearing, and which are deemed by
the presiding officer to be authentic and relevane, shall be received in evidence
and made a part of the rccord. Unless the presiding officer finds that the
furnishing of copies is impracticable, five copies of the exhibits shall be
submitted.

(f) Continuance of hearing. Each such hearing shall be held at the time and
place set in the notice of hearing, but such time and place may be continued
by the presiding officer from day to day or adjougned to a later date or to a
different place without notice other than the announcement thereof at the
hearing.

4. Department action. At the close of the final public hearing, the presiding officer
shall announce the decision, or he shall announce the date when the decision shall
be made.

5. Emergency rulemaking. Notwithstanding the foregoing rules, if the Department
finds that an imminenc peril to public healch, safety, or morals requires adoption,
amendment or repeal of a rule or regulation upon less than twenty days’ notice of
hearing, and states in writing its reason for such finding, it may proceed without
prior notice or hearing or upon such abbreviated notice and hearing as it finds
practicable to adopt an emergency rule or regulation to be effective for a period
not Jonger than 120 days without renewal.

6. Petitions for adoption, amendment or repeal of rules

(a) Scope. Any interested person or any agency of the State or County govern-
ment may petition the Department for the issuance, amendment, modification
or repeal of any rule or regulation which is designed to implement, interprer,

] or prescribe law, policy, organization, procedure or praciice requirements of
(( b the Department.

s (b) Form and contents. Petitions for such rulemaking action shall conform ro
the requirements of Part C, Section 4, of these Rules. Such petition for a
change of rules shall set forch the texc of any proposed rule or amendment
desired or specify the rule the repeal of which is desired and state concisely
the nature of the petitioner’s interest in the subject matter and his reasons for
seeking the issuance, amendment or repeal of the rule and shall include any
facts, views, arguments and data deemed relevant by petitioner. The Depart-
ment may also require the petitioner to serve other persons or governmenzal
agencies known to be interested in the proposed rulemaking. No request for
the issuance, amendment, modification or repeal of a rule which does not
conform to the requirements set forth above will be considered by the
Department.

(c¢) Procedure. A petition for a change of rules will be given a docker number
and will become a matter of public record upon filing. The Department shall
within thirty days following the filing of the petition either deny the petition
in writing or may initiate a public rulemaking procedure. No public hearing,
oral argument, or other form of proceedings, will be held directly on any such
petition, but if the Department determines that the petition discloses sufficient
reasons in support of the relief requested to justify the insticution of a public
hearing, the procedures to be followed will be as set forth in Section 1 to 5
of this Part of these Rules. Where the Department determines thac the peti-
tion does not disclose sufficient reasons to justify the insticution of a public
rulemaking action, or where the petition for a change of rules fails in material
respect to comply with the requirements of these rules, petitioner will be
so notified togecher with the grounds for such denial. The provisions of this
section shall not operate to prevent the Department, on its own motion, from
acting on any macter set forth in any pecition.
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PART E
SPECIAL PROCEEDINGS

1. Petition for declaratory rulings

(a) Form and contents. On petition of an interested person, the Department may
issue a declaratory order as to the applicability of any statutory provision or
of any rule or regulation or order of the Department. Petitions for the issuance
thereof shall state clearly and concisely the controversy or uncertainty, shall
cite the statutory auchority involved, shall include a detailed statemenc of all
the facts and the reasons or grounds prompting the petition, together with full
disclosure of petitioner's interest and shall conform to the requirements of
Parc C, Section 4, of these Rules.

(b) Additional data and supporting authorities. The Department, upon receipt
of the petition, may require the petitioner to file additional data or a mem-
orandum of legal authorities in support of the position taken by the petitioner.

(c¢) Dismissal. The Department may dismiss a petition for a declaratory ruling
wherein the petitioner refuses to comply with the requirements of this part
in a material respect.

(d) Consideration. Although in the usual course of disposition of a petition for
a declaratory ruling no formal hearing will be granted to the petitioner or to
a party in interest, the Director may in his discretion order such proceeding
set down for hearing. Any pertitioner or party in interest, who desires a hearing
on a petition for declaratory ruling, shall set forth in detail in his request the
reasons why the matters alleged in the petition, together with supporting
affidavits or other written evidence and briefs or memoranda of legal author-
ities will not permit the fair and expeditious disposition of the petition, and,
to the extent that such request for hearing is dependent upon facwual assertion,
shall accompany such request by affidavit establishing such facts. In the event
a hearing is ordered by the Director, Parc C of these Rules shall govern the
proceedings.

(e) Declaratory ruling on Department’s own motion. Notwithstanding the
other provisions of this part, the Depqrtment may on its Own Mmotion or upon
request, but without notice and hearing, issue a declaratory order to terminate
a controversy of to remove uncertainty.

2. Obtaining nccessary information. The Department may on its own motion or
upon the complaint or application of any interested person or an agency of the
State or County government hold such proceedings as it may deem necessary from
time to time for the purpose of obtaining information necessary or helpful in the
determination of its policies, the carrying out of its duries, or the formulation of
its rules and regulations. For such purposes it may subpoena witnesses and require
the production of evidence. Procedures to be followed by the Department shall,
unless specifically prescribed in these rules or by the Hawaii Adminiscrative Pro-
cedure Acg, be such as in the opinion of the Department will best serve the purposes
of such ploceedmg,s Also, any rule of these Rules of Practice and Procedure, may
be suspended or waived by the Department or presiding officer before whom the
mactter is heard to prevent undue hardship in any particelar instance.

I, Richard K. C. Lee, M.D., Direcror of Health, hereby certify that the foregoing
Rules of Practice and Procedure were adopted by the Department of Health of the
State of Hawaii on the 27th day of April 1962. v

RICHARD K. C. LEE, M.D.

Director of Healch
Approved as to Form '

June 15, 1962

SHIRO KASHIWA
Attorney General
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 BE IT ENACTED BY THE LEG SLATUHZ OF THE STATE OF HAWAIL
L SECTION 1. Chapter 342, Hawaii Revised Statutes, is amended
9 i ' : : :
" in the following particulars:
. . ) A
v : By amending Section 342-1 to read:
3 "Sec. 342-1 Definitions. As used in this chapter, unless
K the context otnerwise reguires:
6 "(1) 'Complaint' means any v ritten chor filed with or
! by the department that a person is violating any
8 . ) % .
provision of this chapter or any rule, regulation,
¢ 4 .
: or order promulcated pursuant to this chapter.
Lo § ) " . : =
"{2) 'Department' means the department of health.
Ll < : ; i .
"(3) 'Director' means the director of health.
12 ; ' ; -
"{4) 'Party' means each person or agency named as party
13 _ : & )
‘ or properly entitled to be a party in any court
i S - '
or ‘agency proceading.
i . . . - 3
"(5) 'lermit' means cuthorization to discharge waste
Y o ) . _ _
which, when granted, takes into account the public
17 .
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- , H. D. 1
Page £ ' ' . UL LL B. D 1
] ' interest and contains a schedule of abatement
2 approved by the director; or euthorization to
3 : censtruct, rmodify, or operate any air polliution
4 sburce; or authorization to emit excessive noise;
5 _ or authnorization to operate a sanitaryilandfill
.6 ofiopen dump.
i ' "(6) 'Person' means any individual, parﬁnership, Firm;
§ assoqiation, public or private corporation, the
9 ' State or any of ité politiéal subdivisions, trust"
10 | estéte cr any other legal entity.
i ' R ‘Poilution' means air pollution, water pollution,
12 or excessive noise as hereinafter defined.
13 "(8) 'Treatment works' means any plant or other facility
14 ‘ : used for the purpose of controlling pollution.
15 ) ' "{9) 'Variance' means authorization to discharge waste
16 | when, after public hearing the director finds tha
17 the continuance of the function or opgration causing
18 : the waste discharge to ke in the public interest, the
19 - }Value of the continuance to outweigh the harm céused
20 by ﬁhc waste discharge, and which does noﬁ reguire an
=1 immediate schedule of abatement.
22 ' "(10) 'Waste' means sewage, industrial and agricultural
23 waste, exccssive ﬁoise, and all other liquid, gaseous,
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i er* solid substange, including radiocsgiive sulstings,
28 cr no%, which may palluce or vesd
- to pollute the atmosphere, lands or waters of

Section 342-6 to xread:

')

Sy
N

By amendinc

o "Sec. 342-6 Permits: Procedure 8 for. (a) An application

? fof'any permit required under this chapter shall be in
i | a fdrm prescribed by the director.
v - "{b) The department may require that ‘applicaticns
o for such permits 5hall be accompanied by plans, spociiica
H tionz, and such other information as it deems nsccssary
: in ordey for it to determine wheétner the proposed installea-
‘ tioa,‘altcra:;:n, or use W¢L; be in accord withx spplicedle
rulies, reculations, and standards.
: “{e)} The director shall issue a pexriit for'any tern,
o ; not CHCLCGqu Five Qears, if he determines that such will
L be in the public 1n£:rbat; providad that the pexrmit may be
subject to sucn reaconable conditions as the director may
Aprcscribé.- The director, on'applicatloﬁ, shall renew a
' pernit from time to time for a term not exceeding five
- vears if he determines that such is in the publié interest,
L. — , ; o

‘Che dircctor may, on application, modify the conditions

of a permit in any meanner consistent with the public
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! interest. The director shall not deny an application
) - ~ ~ e
- for the Lssuance, renewal, or moaillication of & perniit

g I . "The ifecLor may, on his own moticz: or the appli-

R cation of any person, modify, suspend, or revoke any

0

~1

permit if, after a hearing in accordance with chspter

L ‘ 91, he determines that [such is in the public interest.]:

« 5
13 ! o - RN — 5 - o5 - ~ y = -~ S
¥ (1) There 2% a vipoletion .of &fy condritichs of w;
l(l F,_\.,.‘,.‘.; L N
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i L ' M (3) There ig a change in any condition that reggo.res
i3 elther a temporary or wermanent .edguaction ox
18 o gliminaticn of the permitted diicharce; or
i “(4) Such is in the nublic interest.
"ohe dirscior shall insure that the »ublic

; recelve ndtice'of each application for a vermit to control
Bt viakar Bl Toaet s B v = sl & —— —_

et DOLLNTIoOn, € WY noli a DULLAC hear ing before
B ruline on an application for a permit to coatrol water
= sollution if he determinss such i public hearing Lo b2 in

ek X j . £ ;
; the Jp311h interaest.

(Un)
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+®In determining the puklic interest, the director
shall consider the environmental impact of the sropused

action, any adverse environmental effects which cannot

be avoided should the action be implemented, the alter-
natives to the propcsed action, the relationship between
local Shof- —term uses of man's environment and the main-

tenance and enhance: enL of long-term 0roiuct1v*tv nd

f

dnj lrﬁpvﬁf'*b¢b and irretrievable commitments of resources
which would be involved in the proposed action should it

be implemented, and any other factors which the directox

may by rulc prescribe; previded that any determi
of public interest shall promote the optimum balance Le-

tween economic development and envirommenlal cuality.

"(d) The failure of the director to {[grant] &c. on

receipt of such appliication shall be deemed a grant of

such application sc long as the applicant acts coasistently
with the application and all plans, specifications, and
other information submitted as a part thzrecf.

-"{e) No applicant for [a permit or] a modification

or renewal [thereofl] of a permiit shall be held in vioclation
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of this, chapter during the pendency of his application

so long as he acts consistently with the permit previously

granted, the application and all plans, s?ecifications,
and other information submitted as & part thereof."
By amending Section 342~7(e) to read:

"(é) Any variance granted pursuant to this section
may be renewed from time to time on terms and conditions

and for periods not exceeding ten years which would be

ap‘*oprlate on initial granting of a varlance, provided

'thdt the alelcant for renewal has met all of the condi-

tions SpeClLJLQ in the immzdiately preceding variance;
and rrov1 jed further, that the renewal, and the variance
issued in pursuance thereof, shall provié5 for emission
ox discharge ot greater than that attained pursuant to
the termslof [ s 1nmed1atelv preceding va riance at its
expiration. ©XNo renewal shall be granted except on appli-
cation thereof. Any such application shall be made at

least [sixty] one hundred eighty days prior to the expira-

tion of the variance.."

By amending Section 342-8(c¢) to read:
“(c) Any violation of an order issued by the director
may at the discretion of the director subject the violatox

or violators to the peralties specified in section 342-11

- HMA 988-072
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! and the injunction remedies specified in section 342-12.

2 _ “The director 1is auvthorized to impose the pvenalty

3 speciiicd in secticn 342-1i(a) and section 342-1l(c) and

+ - may institute & civil action in the name of the State to

5 - _ fecover tha civil penalty which shall be a government

6 'A  ‘ -reéii?ation.

N h : "In any proceeding to recover the civil penalty

 8 w imposed, the direétc; need only show that notice was

g . -" . given, a hearing was held or the time granted for reéuesting
1o R heariﬁg haé run without éuch a request, the civil penalty
o vias imposed, and that the penalty renclns uppaid.”

2. - 5 - By amehding Section 342-10 té‘read:

13 _ . ‘Sec. 342~10 Inspéction of Premises. The director
. : may. in accordance with law enter anc inspect any building
AR or place, for the purpose of investigating an actual or

16 : - sﬁspectcd source of water, air, noise or other poliution
17 and és;ertaining cdépliance & nonccmplianée witkh thisg

I8 o part, [or] any rule, regulation or standaxd pronulgated

14 : by'thé department, any permit or other approval granted by
?“ the department and té make reasonable tests in connection
21 therewith. No coniidential information secured pursuanf
5 . &0 this semlen by any official or employee of the depart-
24 | ment within the scope an& course ofshis eaployment in the

EMA 988-073
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prevention, control, or abatement of water, air, noise,

or other pollution

Oor empioyee except as it relates directly to air, water,

shall be disclosed by the official

noise, and cthexr pollution and then, only in connection

with his official

duties and within the scope and course

of his employment."

6. By amending Section 342-11 to read:

"Sec. 342~11

this chapter or any rule or

department pursuant to this

more than

Each day of violation shall

[$2,500.

Violations. (a) Any person who violates
regulation promulgated by the
chapter shall be fined not

] $10,000 for each separate offer-c.

constitute a separate offense.

Any action taken to impose or collect the penalty provided

for in this

¢ivil action.

[Saction]

subsection shall be considered a

“{b) Any person who willfully or negligently vinlates

Part IiY of this ﬁapter or any rule or regulation proaul-
gaied hy the department pursuant to Part III of this chapter
shall be punishad by a fine of not less than $2,500 nor more
than $25,000, per day of violation or by imprisonmeni fox
noct more than dhe vear, oOY bj bothk.

”[(b)] (c) Any person who denies, obstructs; or

hampers the entrance and inspection by anhy duly authorized

HMA 988-074
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fficer or employce cf the department of any buildinc

or place viich he is authorized tc enter and insnect

funor section 342-10) shall be fined not more than

$500. 2&ny acticn taken to impose or collact the nenzlty

pirovided For in this sabsectlon shall be considered &

75 B/ uﬁ@ddlAg Bection 342-31 to read:
| “Seé. 34 -31 pefinitions. As used in this part,
unl>°é the contexL otHeVWLse regquires:

"(1) 'Coastal waters' meaﬁs all waters surroundlag
the.islénds of the -State from the cecast of any
island to a point three miles seaward from the
-coast, and, in the case of streanms, rivers, and
draihagc ditches, to a péint three miles sezsiaid

from their point of discharge into the sea auad
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salt waters that are subject to the ebb and flow

"{2) ‘'Drainage ditch' means that facility used tb

... -carry stozm run-off only.

"(3) 'Effluent' means the discharge of any substance
]intg state waters, including,‘bgt‘not limited

to, sewage, waste, garbage, feculent matter, ofial,

_ -
Liivida ./(;EJ" 75
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* £ilth, zefuse, any animal, minexzal, oi vegetadle

patter or substence, and any liquid, Gaseous, QF
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"(4) 'Efiluent sources' include, but are no
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water systems and plants, and industrial plants.

"{5) ‘Sewsrage system' means pipelines or conduits,
.pumping stations, and force mains, and all

other structures, devices, appurtenances, and

H
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"(6}.'State waters' means all wate

Or sait, around &nd within the 8tete, incluiling,

but not limited to, coastal waterz, streens,

1G]

rivers, drainage ditches, ponds, reszervoirs,

canals, ground waters, and lakes; provicded that
& ga w ot S . 1 S LT (L e
irainage ditches, ponds, and reservoirg re

&% & part of & pollution control systen are exgludzd.

"{7) 'Water polliution' mcans:

the phygical, c¢hemical or biolsgieal
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rany water quality standards. effluent standacr
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ture, taste, colcr, turbi-~
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dity, or sdor of the waters, or

vp!

uch discharge of any liguid, gaseous, solid,
adiocctive, or other sﬁbstances into any
state waters, as will or is likely to create
a nuisancé or rendor such waters unreasonably
harmful' dctrlncn al or injurious to public
health, safety or welfare, including harm,
détriment, or injury to public water supplies,
fish and aguatic life and w'”dl:ﬁe, recreationa.
purposes ar d agricultural [ , ] and industrial
{ . 1 research and scientific uses of such

waters or as will or is likely to wviola

= P e X B — A = i AN st a2 =
reatnent anc pretreatnent stanaarcs oz

BN od
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stancards Of periormance I0or neyw sourss

'Standard of nerformance' means a standard

for the contrel of the discharve of pollu~-

tants which reflects the greatest degree of

effluent reduction which the director deter-

mines to be achievable through appnlication

of thé best demonstrated control techn A,
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‘to any other power or duty prescribed by law and in this par

processes, operating methods, or other alter-

natives, including, where practicable, a

standard permitting no discharge of

pollutants.["]

"(9). 'New Source' means any source the construc-

tion of which is commenced after the adoption

of regulations prescribing a standard of

performance which will be applicable to such

source."

By amending Section 342~32 to read:
"8ec. 342-32 Powers and Duties, Specific. Ir addition

L
u

the director shall prevent, control, and abate water pollutic

“in the State. 1In the discharge of this duty, the director

may :
"{1l) Establisn by rule or regulation water quality

standards [and] , effluent standards, treatment and pretreat-

ment standards, and standards of performance for specific

e -

areas and types of discharges in the control of water

pollution, thereby allowing for varying local conditions;
"(2) Appoint a master or masters to conduct investiga-
tions and hearings;

7

"(3) Consult with and advise any person engaged cv in-

HMA 988-078
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¥ (4) Conduct and supérvise research programs for the
purpose of determining the causes, effects, and hazafds of
water pollution, thé purity and potability of water and the
means to monitor the guality of water, or.to effect the
proper di$§osal of sewagé, drainage, and waste;

"(5) Conduct and. supervise state educational ard

training programs on water pollution prevention, control,

- aud abatement, including the preparation and distrikbution

of information relating to water pollution;

"{6) Consult and advise persons intending to alter or
to extend any system of drainage, sewage, or water supply;
"(7) Require complete and detailed plans or reports,

ornn 2xisting works, systems, or plants, and of any proposed

addition to, modification of or alteration of any such works

system or plant which contain the information requested by

0n

he director in the form prescribed by him; which plans or

-

reports shall be made by a competent person acceptable to

the director and at the expense of such applicant or owner:
Y(8) With the approval of the governor, cooperate with,

and receive money from the federal government, or any politi

HMA 988-079
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the presentaticn of

cal subdivision of the State or from private sources for the
study and control of water pollution;
*(9) Receive or initiate complaints of water pollution,

hold hearings in connection with water pollution, and

institute legal proceedings in the name of the State for

the prevention, control, or abatement of water pollution.

“(10) Recuire the owner or operator of any effluent

source ox any discharger of effluent to (A) establish and

maintain records; (B) make reports; (C) install, use and

maintain monitoring eguipment or methods; (D) sample effluent

and state waters; and (E) =rovide such other informaticn as

"(1l) Reguire any vermittee or holder of a variance to

vermit the director or his authorized representative upon

g

is credentialss:

-y

“"{A) To exnter upcn pernittee's premizes in whick an

effluent source is located or in which any records

are reguired to be kept under the terms anc condi-~

tions of the permit ox variance; and

o M(B) To insvect any monitoring equipment or method

required in the permit; -and

"{C) To sample any discharge of pollutants.”

By amending Section 342-33 to read:

HMA 988-~080
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"Sec. 342-33 Prohibition. No person, including
any public body, shall use any State waters for the
disposal of waste, [or] engage in activity which causes
State waters to become polluted, or violate any water
quality permit or term or condition thereof without first
securing approval in writing from the director.

“No person, including any public body, shall knowingly
establish, extend, or alter any system of drainage, sewage,
or water supply, or undertake any project in sewaée outfall
areas where there may be a possibility of alteration of
‘currents depended upon for dilution without first securing
'approval in writing from the director."

10. By amending section 342-34 to read:

HMA

"Sec. 342-34 Treatment works; construction grants.
The director may make grants to any state or county agency of

State funds as authorized aad appropriated by the legislature

for the construction of necessary treatment works to prevant

the discharge of untreated or inadequatgly treated sewage
or other waste into any State waters. He shall coordinate
the granting of State funds with available federal funds
for the same purpose. No_grant sball be made for any
project unless (1) the project conforms with the State

water pollution control plan, (2) the project is certified

886-081
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! by the divector as entitled to priority over other eligible
2 proiccts on the basis of financial as well as water pollution
3 control needs, ahq (3) the application fO‘ the grant contains
4 _ reasonable assurances that the applicant will provide for the
5 B proper and efficient operation and mainteﬁénce 6f the treatment
6 - works after its construction|, ahd (4) the épplicant agrees
7 - t; , ‘.té pay"a predetermined portion of the estimated reascnable
8 - Cést of the project. The basic State grant shall take into
9 : - account both the portion of the cost to be paid by the
10 v ‘appiiédnt and the rmount cof the federal grant for which the
I}‘ S p#ogect is eliéible; but shall not exceed twenty-iive pexr
h ;il ‘ cent of the éstiuated réasonable cost. Any ;d?lhlﬁ a2l
13 .,:tvi ~ State funds grantei for any eligible project shall be re-
1 e imbursab;e ©o the State for future federal funds made
15 a&ailable for construction of necessary treatment works].
16 ‘ If federal funds are av vailable, the applicant shall ba
17 reguiréd to nay at least fifteen ner cent of the estimated
I8 __ . reasohoble cost of such asproved treatment: works as defined
- At by PL 92-500. If federal funds are not available, the
?” . director may make grants up to one hundred per cent of the
2l '~ estimated reasonable cost of the ﬁtoject.’"
39 y
i

SMA 366-906
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11. By adding a new section to read:

"Sec. 342-35 Board Membership. Notwithstanding any

law to the contrary, no individual, board or bodv of this

state which grants permits recuired undex this part shall
g D 1

be or include, as a member, any person who receives or has

during the previous two

i

years received, a significant portion

of his income directly or indirectly from permit holders or

applicants for a permit; provided that for the purposes of

this section, no agency, board or body of the state shall

be considered a permit holder or applicant for a permit."”

GECTION 2. The director of health is hereby ordéred and
and directed to make a grant of State funds, from funds
alreaay app:opr;ated and authoriz=d by Act 202, Session
Laws of Hewaii 1972, parc III, section 4, A-1, to the city

aand county of Honolulu fou the construction of facilities

- hecessary to divert sewage now entering Kaneohe Bay from

the Kaneohe waste water treatment plant. Such grant

shall be for such sdms, not to exceed $12,000,000, as may
be necessary to successfully complete the construction of
the needed diversionary facility, including mains and out-
fall. Any grant of State funds made by the director for
this purpose is contingent upon the city and county of
donolulu meeting'fifteen per cent of the cost of %his

project,
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SECTION 3. Severability. If any provision of this Act,

or tihe application thereof to any person or circumstance is
held invalid, the invalidity does not affect other provisions
or applications of the Act which can be given effect without

the invalid provision or application, and to this end the pro-

visions of this Act are severable.

SECTION 4. Statutory materiél to be repealed ié bracketed.
New material is underscored. In printing this Act, the revicor
of statutes need not include the brackets, the braéketed material,
or the unders oring. |
|  ECTIQN E, This'Act shall take effect upon its approval.
Approved by the Governcr | | | |
on  MAY 171973
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